.o

Japoary 7, 1

Time Flace

Jamary 16 « 7100 p.m. o 10:00 p.m. lang Room ,

Jamuary 17 = 9:00 a.m. = 5:00 p.n. Stanford law School

Jamary 18 « 9:00 a,m. » 1:00 p.m. Stanford 94305
FINAL AGENDA

for meeting of
CALIFORNIA IAW REVISION COMMISSION
Stenford Japuary 16-18, 1975
Jamuary 16
1. Minutes of November 14-15, 197k, Meeting (sent L2/L/74)

Correction of Minutes; The Minutes should be corrected on page 1
o indicate issioner Mclaurin wes prasent on November 15.

Schedule for Future Meetings

February (previously scheduled)

February 6 - 7:00 p.m. - 10:00 p.m. los Angales
February 7 - 9:00 a.m, - 4:45 p.nm.

March (previously scheduled)

March 13 = 7¢00 p.m. > 10000 p.m, San Francisco
March 14 « 9:00 a.m, - 5:;00 p.m,
hrCh 15 - 9’00 a.m- - l:m p‘mo

April fsuggested)
April 10 « 7:00 p.m, - 10;00 p.m. 1os Angeles
April 11 - 9:00 a.m. -~ Lth5 p.m,

May { suggested)
May 8 - 7;00 p.m. - 10100 p.m. San Francisco
May 9 - 9400 aem. = L3h5 p.m.

June { suggested)
June 12 -« 73100 p.m. » 1040Q p.m. 1os Angeles
June 13 - 9:00 a.m. ~ 4plS p.m.

July {suggested)
July 17 - 7:00 p.m. - 10;00 p.m, San Francisco
July 18 « 9;00 a.m. - 5;00 p.m.
July 19 - 9;00 a.m. - 1+00 p.m,

ale
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August
Ko meeting

September (suggested)

September 11 - 7:00 p.m. < 10:00 p.m los Angeles
September 12 - 9:00 a.m, - 5:;00 p.m
September 13 - 9:00 a.m. - 4:45 p.m

1975 leglslative Program
Oral Report by Executive Secretary

Regearch Contracts

Memorandum 75-1 (to be sent)
Memorandum 75-10 (sent 12/k/74)}

2. Btudy 63.50 - Admissibility of Copies of Business Records

Memorendum 75-2 (enclosed)
Draft of Recommendation (attached to Memorandum)

3. Study 63 - Admissibility of “Duplicates" in Evidence
Memorandum 75-11 (sent 12/4/74)
b, study 23 - Partition Procedure

Memorandum 75-8 {sent 1/3/75)
Draft of Recommendation (attached to Memorandum)

Jamuary 17-18
5. BStudy 72 - Liquidated Damages
Memorandum 75-4 (sent 12/10/7&)
Draft of Recommendation (attached to Memorandum}
First Supplement to Memorandum 75-4 {sent 1/6/75)
6. Study 39.30 - Wage Garnishment
Special Order of Memorandum 75-6 (sent 12/18/74)
ﬁariness at 10:00 8.m. Draft of Statute (2 alternatives)(attached to Memorandum)
on Jenusry 17 " First Supplement to Memorandum 75-6 (sent 1/6/75)

7. 8tudy 39.70 - Prejudgment Attachment

Memorandum 75-5 (sent 12/18/74)

Draft of Recommendation (ettached to Memorandum)
First Supplement to Memorandum 75-5 (sent 1/3/75)
Second Supplement to Memorandum 75-5 (sent 1/3/75)

P
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8. Study 39.120 - Enforcement of Judgments

Memorandum 75-7 (sent 1/3/75)
Draft of Statute (attached to Memorandum)

9. Study 36 « Condemnation
Memorandum 75-12 {sent 12/10/74)
Statement to be sent to Board of Governers of State Rar
{(attached to Memorandum)
10. Discussion of Conflict of Interest Statute

(Item 10 will be discussed on Jarnuary 16
if time permits.)



MINUTES OF MEETING
of
CALIFORNIA IAW REVISION COMMISSION
JANUARY 16, 17, AND 18, 1975
Stanford

A meeting of the Califorania Iaw Reviszion Commisgion was he;l.d et Stanford
on Jemary 16, 17, ang 18, 1975.

Present: Marc Sandetrom, Chairman
John N. Mclaurin, Vice Chatrmsn
John J. Balluff, Thursday and Friday
John D. Miller
Thomas E. Stanton, Jr., Thursday end Saturday
Howard R. William: ' '

Absent: Robert S. Stevens, Member of Senate
~ Alister McAlister, Member of Assembly
Noble K. Gregory '
George H. Murphy, ex officio
" ' Messrs. John H. DeMoully, Natbadiel Sterling, Stan G. Ulrich, ard Mrs. Jo Anne
Friedenthal, members of the Commission's staff, also were present. Mr. Garreti
H. Elmore, Commissien consultant on partition procedure, was present on Thurs-
day, Jamuary 16, and Friday, Jamuary 17. Professors Stefan A. Riesenfeld and
Willlam D. Warren, Commission consultante on creditors' remedies, were present
er Friday, Jamuary 17, and Saturday, January 18. Mr. Themes M, Denkert,
Commiesion consultant on condemnation, was present on Friday, January 17».
The following persens were present as observers on days 1nﬂieatnd:
Friday, Janusary 17
Michael Atherton, Michael Atherten, Inc., Mt. View
James M. Berg, Fitzgerard, Johnston & Berg, San Francisco
John Bessey, Attorney, Calif. Ass'n of Collectors, Bacramento
Roy Chiesa, Municipal Court Clerks Ass'n, Contra Costa
Ronald P. Denitz, Pishman Realty & Construction Co..Ine. » los Angeles

James E. Gillespie, los Angeles County Marshal, los Angeles
Robert N. Hovard, Municipal Court Clerks Asa'n, Iong Beach
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Charles Iversen, Marshals' Aas'n of California, Contra Costa
Martin H. LeFevre, Callf. State Sheriff‘s Ass'n, San Jose

John MacIntyre, Marshal's Ass'n of California, Ventura

Leland Mearse, Calif. Ass'n of Collectors, Sacramento

Carl Qleen, Callf. State Sheriff's Ass'n, San Francisco

Brian Paddock, Western Center on law and Poverty, Sacramento
Alex Saldamando, Calif. Rural Legal Assistance, Sacramento
Terrence Terauchi, Western Center on law and Poverty, Sscramento

Saturday, Jamuary 18

Brian Paddock, Western Center on Law and Poverty, Sacremente
Terrence Terauchl, Western Center on Iaw and Poverty, Sacramente




ADMINISTRATIVE MATTERS

Minutes
January 16, 17, and 18, 1975

Correction of Minutes of November 14-15, 197k, MEeting; The Minutes of

the November 1i-15,

missioner Melaurin was present on Novenber 15.

vere approved.

Schedule for f"PREE“EEEEingS‘

w&s adopted:

February

April 10 - 7:00 p.m.
April 11 - 9:00 a.m.

May
May 8 - 7:00 p.m. ~ 10
MEY 9 - 9:00 8.0, =
June
June J.2 " T:OO p-m- -
June 13 ~ 9:00 8.m. -
July
July 17 « 7:00 p.m. -
July 18 - 9:00 &-m. -
July 18 - 9:00 a.m, -
August
No meeting
September

September 11 - 7:00 p.m. - 10:00 ..

September 12 - 9:00
September 13 - 9:

Q.M. =~
s llly =

5:00 pem.
h:hs F.I.

1974, Meeting were corrected on page 1 to show thet Com~

As 80 corrected, the Mimites

The following schedule for future meetings

los Angeles

San Francisco

Los Angeles

8Ban Francisco

ILos Angeles

San Francisco

Io8 Angeles
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1975 legislative program. The Executive Secretary made the fellowing

report on the 1975 legislative programs
Measures Passed by Firet House
AB Th = Modification of Contracts~-Commercial Code Revision

ACR 17 - Continues authority to study previously authorized topics
and to study five new topics.

Measures Heard by Policy Committee First House but 8till Under Committee
Consideration

AB 73 - Good Cause Exception to Physiclan-Patlent Privilege
Note. This bill is discussed Asfra in these Minutes.

Measures Yet to Be Heard by Policy Committee in First House

AB 11, 124-131, 266, 278 - Eminent Domain Bills

AB 90 - Wage Carnishment (discussed infra in these Minutes)

AB 192 - Escheat--Travelers Checks and Money Orders
Measures Not Yet Introduced

Payment of Judgments Against Iocal Public Entitles

Cut-of-Court Views by Judge or Jury
Measures That are Dead

AB 5 ~« Oral Modification of Contracts--General Provisions
Additional Bills for 1975-T76 Session

Prejudgment Attachment (See infra these Minutes)

Admissibility of Copiles of Business Records in Evidence (See infra
these Minutes)

Partition of Real and Personal Property (See infra these Minutes)
Ligquidated Dammges (See infra these Minutes)

Wage Garnishment Procedure (See infra these Minutes)
Admissibility of Duplicates in Evidence (Bee infra these Minutes)
Inverse Condemnation--Claims Presentation Requirement

Garageman's Lien

=}
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Contract with Professor Priedenthal. The Commission authorized and

directed the Executive Secretary to execute on behalf of the Commission a
contract with Professor Jack Friedenthal of Stanford law School in the amount
of $2,000 {plus not to exceed $300 for travel expenses) to prepare & written
report indicating the significant differences between the Federal Rules of
Evidence and the California Evidence Code and, in addition, indicating any
revisions the contractor recommends in the California Evidence Code privileges
provisione in light of the recommendstions of the Advisory Committee on the
Pederal Rules of Evidence. The report shall indicate matters treated differ-
ently in the Federal Rules and the California Code and matters covered by the
Federal Rules that are not covered by the California Code and shall indicate
any needed revisions in the California Code. In addition, the report shall
indicate any improvements in lenguage of the Californis Code in light of the
language uéed in comparable provisions of the Federal Rules. The contract
shall follow the form used for other research contracts of the Callfornis Iaw
Revision Commission.

Contract with Professor Warren. The Commission considered Memorandum

75-10, which noted that the Commission had not formelly approved the new
contract to cover Professor Warren's travel expenses since June 30, 1974,

The Commlssion approved a contract with Professor Warren to pay his
travel expenses during the period beglnning November 1, 1974, and ending June
30, 1977, at the rate allowed for members of boards and commissions appointed
by the Governor. The contract should be in the same form as other contracts
for travel expenses. In addition, Professor Warren should receive $20 for
each day he attends a meeting or legislative hearing. The total amount for
travel expenses and compensation for attending meetings and hearings should
be limited by the contract to $500. The Executive Secretary was authorized and

directed to execute the contract on behalf of the Commission.
=5
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Salary lev?l for position of Executive Secretary. The Chairman
reported that he was not successful in obtaining a review and reclagsification
of the salary level for the position of Executive Secretary. During the
closing days of the former administration, 1t was felt that to review the
position of Executive Secretary would casuse s wholesale effort on the part
of other agencles to obtain review of their exempt positions.

By a unanimous vote, the Commission directed the Chalrman tc again request
that the salary level for the position of Executive Secretary be reviewed with
8 viev to restoring the salary level for the position to its former level as
compared to comparable positions in the offices of the Attorney General and

Legislative Counsel.
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STUDY 23 - PARTITION PRUCEDURE

The Commissicn éonsidered Memorandum 75-8 and the attached draft of the
partition recommendation, along with a letter from Mr. Cooper and & draft
amendment to cure his problem, distributed at the meeting. The Commission
approved the recommendation for printing subject to editorial revisions
contained in copies of the recommendation submitted by the Commissioners to

the staff, with the following changes:

Preliminary Part of Recommendation

On page 2 of the preliminary part of the recommendation, subparagraph (1)
of the last paragraph was revised to read: "(1) the character of the property
and any changes in its character since creation of the successive interests;
(2) the circumstances under which the successive Interests were created, and
any changes in the circumstances since their creation;”.

On page 9 of the preliminary part of the recommendation, the last para-
graph should make clear that liens for costs of partition are on a parity and

have no priority among themselves.

§ 872.020. sScope of title

This section should be revised to revise the rhrase "to the extent
applicable"” to read "except to the extent not applicable." The Comment
should cite an instance where the provisions of the rartition statute would

not be applicable to personal property.

§ 872.130. Temporary restralning orders and injunctions

The Commission voted to delete the phrase "with or without bond,™ but
on reconsideration determined to leave the section unchanged in the form in
which 1t appears in the draft statute.

-
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§ 872.230. Contents of complaint

The staff:should check use of the phrase "interests of record” in sub-
division (c) to determine whether it includes security interests in personalty
under the Commercial Code and, if so, the Comment should so indicate.

Subdivision (e) should be revised to read:

Where the plaintiff seeks a sale of the property, an allegation
of the facts justifying such relief in ordinary and coneise language.

The Comment to subdivision (e) should meke clear that the plaintiff may,
after an initial failure to seek sale, subsequently amend the complsint to
seek sale under the general rules governing amendments.

The Comment explaining subdivision (b) should be revised to make clear
that a lien itself is not a sufficlent interest to maintain a partition action
but that, if a person having s sufficient interest also has a lien, he must

indicate his lien interest.

§ 872.250. Lis pendens

The words "but directory only" were deleted from the Comment to this

section.

§ 872.410. Contents of answer

Subdivision (c) was added to this section to read:

(c} Where the defendant seeks sale of the property, &n allegation
of the facts Jjustifying such relief in ordinary and concise language.

§ 872.420. Requirements where defendant is lienholder

The Comment to this section should indicate that there mey be related

costs other than the amount remaining due on the lien.
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§ 873.090. Designation of public and private ways

Subdivision {c) of this section was deleted and subdivision (d) was
revised to add the words "subject to any necessary action by the appropriate

public entities."

§ 873.230. Division involving purported conveyance

The Comment should make clear that this section applies only to transfers

made prior to commencement of the partition action.

§ 873.250. Owelty

The Corment to this section should make clear that the bar on the
requirement that a minor pay owelty extends to imposition of a lien on the

share of a minor to enforce such payment.

§ 874.010. Costs incurred in partition action

The Comment should mention that the expenses of the referee include

expenses of hiring an attorney.
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J. D. COOPER
ATTORNEY AT LAW
B4Z BANK OF AMERICA HUILDING
1212 BAOADWAY
OAKLAND, CALIFORNIA 94612
TELEPHONE B9 3.0050

January 9, 1974

California Law Revision Commission
School of Law '
Stanford University

Stanford, California, 94305 .

Recommendations Re Partition.

Gentlemen:

I have just received and examined your Recommendation
Relating to Partition of Real and Personal Property. I believe
you have done an excellent job.

There does, however, appear to me to be a single objectionable
provision which I think should be considered at your hext meeting,

Section 873.090 (c) forbids the court to approve the referee's
report concerning closing or opening of public streets “unless all
necessary action has been taken by the appropriate public entities."”
This necessary action could involve the enactment of ordinances,
holding public hearing, advertising, etc.

Suppose the report is not approved.for other reasons. The
public entity may have closed a public street to no avail. This
could be very embarrassing.

Section 873.090 applies to “selling or dividing” the preperty,
Section 873.280 applies to "dividing the property" but does not
make 1t necessary that public entities take any prior actions to
open or close public roads in conformance with the "recommendations®
of the referee set forth in the report.

Until a report recommmnding the opening or closing of public
streets is accepted by the court no public entitly should be
called upon to take any action in connection therewith.

I think that subdivision (¢) should be eliminated from
section 873.090. The referee's report could be approved by the
court subject to subsequent necessary action to be taken by the
public entity to open or close a street, The same suggesticn
is made in connection with aection 873.280,

Sincerely,

/;’J.D. Coopér

e
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§ 873.0%. Designatilon of public and private ways

873.090. {e) In seiling or dividing the property, the referee may, if
it will e for the advantage of whose interested, cesignate & portion of the
property as & public or private way, road, or street. In connection there~
with, the referee msy 2lso recommend the closure of any or all other roads
on the property and alloeation of the portion of the property occupled by
such roads to the parties.

(b) Upon making such a designstion and recommendatlion that 1s adequate
to accomodate pubiic and private needs, the referee shall report that fact
to the court.

(ea--The-eaurt-ahali-nat-eenfirn-tha-refereelo-!epert-for-the-opeaias-er
eiaaiag-of-a~publ£e-vayy~read,—er-ntreet-ua&ess-lli-neeeasary-aetian-his-heea

taicen-by-the-appropriate-publiec-entities

€49 (c) Upon confirmation of the referee's report , sublect to &
2 oy

necessary action by the appropriate Public entities :

(1) The portion of the property designated as a public wvay, road, or
streel shall not be allocated to any of the parties or sold but shall be an
open and public way, road, or street.

(2) The ﬁroperty designated as a private way, roed, or street shall be
& private way for the use of the parties interested.

{3) e roada recommepded to be closed shall be deemed abandoned upon

the terms stated in the-order of confirmation.
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STUDY 36 - CONDEMNATION IAW AND PROCEDURE

The Commission considered Memorandum 75-12 and the attached draft of
a letter to the Board of Governors of the State Bar concerning the objections
of the Bar Committee on Condemnation to the Commission's proposed Fminent
Domein Iaw. The Commlssion approved sending the letter to the Board of
Governors, with editorial revisions contained in drafts submitted by the
Commissioners to the staff, and with the following changes:

{1) The cover letter should contain some information concerning the
development of the Commission's recommendation--the time, talent, and con-
slderation that went into it. The cover letter should also indicate the
Commission’s hope that any objections of the State Bar to the legislation be
rhrased in the context of the overall approval of the Eminent Domain Law.

(2) In the discussion on page 5, the words "few if any meritorious
claims” should be replaced with the words "few if any casgses in which fraud
or collusion were actually established.”

The following paragraph illustrating the ways the Commission has dealt
with right to take problems should be expanded.

Commissioner Miller reilterated his disagreement with the approach of
the Commission on this matter.

(3) In gperegraph . (2) at the top of page 6, the infinitive should be
unsplit.

At the bottom of page 6, the discussion of existing law should add the
phrase “except where the delay is caused by the defendant.".
(4} oOn page 7, paragraph {2) should be revised to read: “The Commisgsion

was not convinced that any further change in the existing law would be
desirable " : - )

(5). At. the top of page 9, a sentence should be added to the effect that
the proposed statute changes the existing rule which places the burden of
--'-‘lo -
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proof of value on the owner, to provide that neither party has the burden

of proof.

At the bottom of page 9, the word "negate" should be replaced by the

words "seriously jeopardize."

-11-
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STUDY 39.30 - ASSEMBLY BILL 90 (WAGE GARNISHMENT EXEMPTIONS)

The Executive Secretary made an oral report on suggested amendments
to the Recommendation Relating to Wage Garnishment Exemptions (AR 90).
The Commission approved the proposal that subdivision (b) of Section 690.6

should read as follows:

(b) The portion of his earnings which the debtor proves is
necessary for the support of the debtor or the debtor's family is
exempt from execution unless the debt is incurred for perscnal-
services rendered by any employee for former employee of the
debtor. Nelther the debtor's accustomed standard of living nor
a standard of living appropriate to his station in life is a
criterion for measuring the debtor's claim for exemption under
this subdivisgien.

-12-
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STUDY 39.30 - WAGE GARNISHMENT PROCEDURE

The Commission considered Memorandum 75-6, the First Supplement thereto,
and the attached draft statute on green paper entitled Revision of AB 101 to
Retain Levying Officer for Service and Collection of Wage Garnishment. Repre-
sentatives from the Western Center on law and Poverty, the Ios Angeles County
Marshal's Office, the Marshal's Association of California, the Municipal Court
Clerks Association, and the California State Sheriff's Association, and the
Commission's consultants, Professors Stefan A. Riesenfeld and William D.
Warren, participested in the discussion. The Commission made the following
decisions:

Wage assignments for support. The wage garnishment: procedure recormendation

should not attempt to integrate the procedure for wage assignments for support
enacted by Cal. Stats. 1974, Ch. 51i.

General approach. The Commission decided to recommend the revision of

AB 101 which uses the levying officer to serve the earnings withholding order
and collect the earnings withheld so long as the levying officer's fee is not
excessive. The total fee for serving the earnings withholding order should
be $6.50.

Manner of service of earnings withholding order. The levying officer

should have the option of serving the earnings withholding order by mail or
by personal service; however, where the levying officer does not receive a
return receipt after service by mail, he should be required to personally
serve the order.

Relationship of earhings withholding order to writ of execution. The

staff is to study the relationship between the earnings withholding order

and the writ of execution. Particular attention should be peid to the time

-13-
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within which the earnings withholding order must be sought after a writ of
executlon is igsued and to return procedures. It was suggested that the
creditor desiring to execute on the debtor's wages should first obtain a writ
of execution in the normal manner; the form for the earnings withholding
order would be available from the levying officer; the creditor would fill
out the earnings withholding order application form as a part of his levy
instructions to the levying officer; the forms would contain the information
required by the wage garnishment exemption recommendation and the provisions
of the wage garnishment procedure recommendation.

Code of Civil Procedure § 630.50. Exemption procedure. Section 690.50

should provide that its procedure for claiming exemptions does not apply to
claiming exemptions from an earnings withholding order under Chapter 2.5.

§ 723.022. Withholding period. The first sentence of subdivision (a}

of Section 723.022 should provide that the withholding period begins on the
tenth rather than the fifth day after service. DParagraph (4) of subdivision
(a) should reguire the levying officer to send a notice of termination of the
order to the employer when he receives an amount in excess of the amount of
the order. The Comment should say that the excess received is refunded. The
staff was directed to study the problem of where the earnings withholding
order should be served (see subdivision (e}). Subdivision (f) should be
deleted.

§ 723.027. Notification of satisfaction of Judgment. Subdivision (b)

of Section 723.027 should be changed to provide that, promptly upon satisfaction
of judgment, the judgment creditor shall notify the levying officer to

terminate the earnings withholding order.

~lla
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§% 723.050-723.051. Restrictions on earnings withholding. These sections

will be conformed to changes mede in Sections 690.6 and 690.6a concerning wage
garnishment exemptions.

§ 723.077. Priority of orders. 1In the last sentence of subdivision (a)

of Section T723.077, the words "Jjudgment creditor who obtained the prior order"
should be replaced by "levying officer.”

§ 723.10k. Employer's return. The provision in subdivision (b) of Section

723.104 allowing the employer's return to be made within a specified period
longer than 15 days should be deleted.

§ 723.105. Judgment debtor's claim of exemption. Subdivision (£) shoula

require the levying officer to file the claim of exemption with the court clerk
so that the court clerk may set the matter for hearing. In subdivision (),

the copy of the order modifying or terminating the earnings withholding order
transmitted by the clerk to the levying officer should be required to be certi-
fied. Subdivision (g) should also require the levying cfficer to "yromptly" sesd
notice and a copy of the order to the employee. 4t the end of subdivision (1)

it should be provided that, if the court determines that any amount withheld pur-
suant to the earninge withholding order be paid to the Jidgment dettor, the. court
pay make an order directirg the pergon who hclde such amougt to pay. 1t to the
Judgment debtor.

§ 723.122. Notice of application. In subdivision (d) of Section 723.122,

the words "clerk of court" should be changed t6 "levying officer.”

Notice of opposition. A provision should be added to Article 6 ( commeneing

with Section 723.120) requiring the Judicial Council to provide the form of the
Judgment creditor's notice of opposition to the judgment debtor's . claim of
exemption. The levying officer should make the forms avallable to the

creditors.

-15-
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§ 723.155. Failure of employer to give notice to employee. Section

723.155 should provide that an employer who fails to give notice of the garnish-
ment to his employee may be subject to contempt of court. The Commission's
intent is to allow punishment of employers who fall to give notice out of
malice or willful neglect but not employers vho are merely negligent.

§ 723.156. Fees of clerk. Section 723.156 providing & $2 filing fee

should be deleted.

Government Code § 26750. . Fee for serving earnings withholding order.

Paragraph (2) of subdivision (a) of this section, which provides for a fee
equal to one percent of the money collected pursuant to the earmings withholding

order, should be deleted.

12
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STUDY 33.7C - PREFUDGMENT ATTACHMENT

The Commission considered Memorandum T5-5, the First, Second, and Third
Supplements thereto (the Third Supplement, distributel at the meeting, is
attached) concerning gquestions about the Attachment Law, and the comments of
the Commission's consultants, Professors Stefan A. Riesenfeld and William D.
Warren. The Commlssion made the following decisions:

Code of Civil Procedure § 482.060. Court commissioners. Section L482.060

(as printed in the Commission's report),designating the judicial duties in the
Attachment Law as subordinate judicial duties, should be proposed once again to

the Legislature.

§ 482.080. Turnover order, The words "or arrest" should be deleted from

Section 482.080 providing for enforcement of s turnover order by contempt.

§ 483.010. Actions in which attachment authorized. The Commission dis-

cussed at length the problem of prbviding precisely for the sort of cases in
which attachment may Ee issued and the relationship between the "engaged in a
trade, business, or profession" standard of subdivision (a) and the "used
primarily for personal, family, or household purposes” standard of subdivision
{c). The staff was directed to give further consideration to this problem and
to provide the Commission with materials tracing the development of the
standard provided in Section 483.010 as enscted. Particular sttention should
be focused on the meaning of "individual engaged in & trade or business" in
Section 537.2 of existlng law and "defendant engaged in a trade, business, or
profession” in Section 483.010 as enacted. Various suggestlons were made,
including the follewing:

(1) An attachment could be issued where the claim arises out of the
conduct by the defendant of a trade, business, or profession (as was provided

in the Commission's printed recommendation).
-17-
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(2) An attachment could be issued against any corporation, any partner-
ship, a defendant engaged in a trade, business, or profession, a guarantor on
an obiigation arising out of a traie, business, or profession, or any
individual defendant on a claim arising out of a trade, business, or profession
provided that, in the case of an individual defendant, the subject of the
contract was not used primarily for personal, family, or household purposes.
(3) The statute could provide explicitly for attachment against corporate
and partnership defendants.
(k) The "used primarily for personal, family, or household purposes"
standard in subdivision (c) could be moved to subdivision {a).
(5) The time when the claim would have to arise in order for an attach-

ment to issue on it could be specifically stated in the statute.

Some sentiment was expressed for making sure that attachment is available
againet guarantors on business debts and retired persons on business claims
arising while they were still engaged in a trade, business, or profession.

§ 486.050. Temporary protective order effect on transfers. This section,

providing for the effect of the temporary protective crder on transfers in the
ordirary course of business,should be reviewed. The Commission deferred deci-
slon on the suggestion that the section be amended to provide that the

"temporary protective order may prohibit any transfer by the defendant of any

of his property specified in the order in this state subject to the levy of a

writ of attachment" until the staff rrovides background information on the

sort of description of property that would be required by the word "specified"
or by "identified" (such as is used in the Commercial Code). The staff should
also consider the possibility of restricting the temporary protective order to

property described in the application for the order and writ.

=
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§ 4B6.060. Effect of temporary protective order on deposit accounts.

The first clause of Section 486.060 should be amended to read as follows:
Notwithstanding Section 486,050, the-Senporary-provestive-order
issued-uﬂéer-%his-ehaa%er-shall-gefmi% the delendant %e may lssue
any number of checks:

The form and content of the temporary protective order would be left to the

Judicial Council.

§ 487.020. Property exempt from ettachment. This section should be

redrafted to avoid the use of the "notwithstanding" phrase which causes con-
fusion when read with subdivision (d) providing that property not subject to
attachment is exempt. Subdivision (b) should be reworded to be consistent
with the hardship exemption provided in the wage garnishment exemption
recommendation which reads "necessary for the support of the debtor or the

debtor's family."

§ 488.010. Levy on real property. The staff was directed to do further
research into the meaning of "standing upon the records of the county in the
name of the defendant” in Section 542 {providing for manner of levy) to see
whether these words mean anything other than recorded in the name of the defend-
ant. Section 488.010 should be consistent with the meaning of existing law.

§ 488.080. Toventory. This section should be amended to make clear that

the person who retains property in his possession 1g a Person other than the
defendant. The staff should review the Attachment law to see whether the terms
"third person” or "third party"” should be replaced with more specific language
or whether these terms should be defined,

§ 489,130, Insufficient undertaking not wrongful attachment. Section

489.130, providing that, where the amount of +the undertaking is ordered to be
increased, the plaintiff's failure to increase the undertaking is not g wrong-
ful attachment within the meaning of Section %90.010, should be added to the

Attachment Iaw.

Ty
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§ 489.310. Undertaking for release of attachment. Subdivision (a) of

this section should be amended as suggested on the top of page La of the

First Supplement to Memorandum 75=5, with additional language making clear
that the court in the county where the action is vending may order the release
of property attached throughout the state but that the court in some other
county where a writ has been issued may order the release of property only in
that county.

§ 490.010. Acts constituting wrongful attachment. The Commission decided

not to change the basic principle of subdivision (d) of this section which

holds the plaintiff liable for levy of attachment on property of a person other
than the person against whom the writ was 1ssued (with the exception stated in
paragraphs (1)-(3)). Chairman Sandstrom requested that the Minutes record that
he voted to eliminate liability for wrongful attachment for the plaintiff's good
faith, nonnegligent levy on property of a third Person. BSubject to further
research into the types of registration which might be "required by law," the
Commission was in tentative agreement that the plaintiff should not be liable

where he relies on registered ownership which is "required or permitted by

law."

=20=
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STULY #39.70 - wxELBIT . 1/14/75
Third Suppeencrt Lo Memorandum 75-5

Subijesa: Study 45,40 o oo agment AtzE camer

The attachec lette~ Tron M dgl Cossty ralses three aueetlons
roncerning wrongful aifachmant iisbility for attuchment of property

of third perszone, provided by Seclion G30.010{4 0

5.0

i 4 CEAT T R
Y '.-‘.“i'(JI:tgfﬂi fitachnaad cotmivis of Whi;, <52 E b TVEOWILK

R * * Ea #*

The Loy wf o dit e oarg
alagsinsl wibn e wetr vge

bl of the dulhna g AT

EEERS TN TS ERETFS, S S

ewertr thud s gad g o

CH e praperey levied on s reidred by Juw ta iwe 1y Ebatered ar recorded L the
HAINE of e cwner,
AL apgsisnst (ke the L of the fevy, the Leesen agulnet whoen rthe weit
WS fhwt1ey) Wies sk registerml o fecnrd LT
a‘fu"i‘tm PR GIEEE nsiche 1 levy G gl foirh and relinnes oo the reginiored
o rrenrdeg W Ik ol
Mr. Coskey seeme to suggest. that, 1f the plaintiff relies on a
reglstered ownershlp where that ownership is not required to be regls-
tered, the plaintiff should not e liable for wrongful sttschment -
assuming he eatisfiecs tae other requlrements of subdivision {d}). The
language of the exception 1o derived from Seetion &89 providing an ex.
ception to the llability of the DLALNLILT and Lis sureties to third
persons on the underieking to coniinue the ttischment after a third-
party claim hae veen tilec. Thia itnguige ves pdded at the March 1973
meeting at the BUEZesLL.ON o) The Ad Koo Comritee on Attechment of the
State Bar. (Memorandum 73-5.) <The iixitition of this exception in Séo-
tion 689 -an well as Section 490.C10 to cesen where the ownership is
required to be reglstered probebly reflecia the Judgment that auch
reglatered ownership is presumed ¢ ve reilable wheress registered

ownershinp wilch ie not requived . igcse +Ikhely to be aurrent or reliable

ot
W

informetion. Alloving the plaintiff te re T oon any registered oy

recorded ownership would expand this exceplion wo an unknown degree--

wle
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the staff would hesitate to guess the sorts of registration or recording
which would then satisfy the exception. Accordingly, the staff recommends
no change.

Mr. Coskey states that fictitious third-party claims resulting from
fictitious transfers by the defendant can be determined under present law
in an orderly fashion but that, under the new Attachment law, the plaintiff
will be subject to substantial liability for wrongful attachment. The staff
notes that the same procedure for determining third-party claims is applic-
able (so far) to both existing lav and the Attachment law; we do not antici-
pate any less orderly a procedure. {See Section 488.090.) The staff thinks
that it is doubtful that liabillity would be substantial, especially where it
is shown in the third-~party claim hearing (if there is one) or on the third-
party motion for wrongful attachment dameges that the transfer was fictitious
or fraudulent or that the transferee is in fact the agent or alter ego of the
defendant. The staff does not believe that it is agd¥isable to handle the
problem of fictitious transfers and fictitiocus third-party claims by elimi-
nating wrongful attachment liability for any good faith levy.

Finally, Mr. Coskey suggests that the plaintiff should not be liable for
wrongful attachment where he levies in good faith on property vhich is in the
hands of the defendant but which is not registered or required to be registered.
Mr. Coskey states that, in over 75 percent of business levies with which he is
acquainted, there is a typewriter, cash register, or some other piece of
equipment which is the subject of an unrecorded lease, and that the Attachment
Iaw would make almost every attaching creditor subject to an action for wrong-
ful attachment. The staff is in disagreement on this problem. The minority

view is in agreement with Mr. Coskey that plaintiffs levying in "good faith"

-3
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should be protected from liability. The majority view is that the plaintiff
and not the third person should bear the burden of any gdamages caused by the
plaintiff's levy of attachment. The third party is not in a good position
to protect himself from levy. The plaintiff is the one who initiates the
process and is in the best position to make sure that the property is not
owned by & third person. The plaintiff gives a bond to cover damages caused
by levy of attachment, and damages for statutory wrongful attachment are
limited by the bond. Where the plaintiff acts in complete good faith and has
undertaken hercic efforts to determine the ownership of property he seeks to
attach, there is still no affirmative reason to meke an innocent third party
absorb the damages. It may also be asked whether s plaintiff can in good faith
levy on equipment which is of a type often the subject of an unrecorded lease
unless he has made some effort to determine ovmership.

It may be argued that under existing law the fact that the levy was in
good faith does not save the creditor from liability for abuse of process.

In McPheeters v. Bateman, 11 Cal. App.2d 106, 53 P.2d 195 (1936), the court

stated that, in a case where the creditor has made a bona fide attempt to
collect a just debt and levies on property ostensibly owned by the debtor but
which in fact 1s owned by & third person, "the owner of the property is en-
titled to recover from those responsible for the levy such damages as he may
have suffered by reason of the levy."

Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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EXHIBIT I
COSKEY, COSKEY & BOXER

ﬁ"‘i’ORHE&‘”s AT Law
130G IRLEMICGN AvEMNUE
LG5 ALGELES T4 IRGRNIA SOnsE
SELE M ORME (23 2T NESY HTU.gN%HE

TOBIAD COSKEY (1BRE G674 : [
HAL L COBKEY January T, 1975
SANDOR T BOEER S )

Mr., John H. DeMoully

Executive Becretary

California Law Revislon Commission
Schocl of Law, Stanford University
stanford, California %4305

Re: Attachment - AB 2948, signed September 27, 1974

Dear Mr, DeMoully:

Section 490,010 "d" and the comments thercto contained
in your memorandum 73-3 raiss some very serious problems
to the good faith creditor.

It appears from the statute asa the comments that a good
falth levy upon a place of business which is registered

by the Board of Bgualization in the name of the debtor
which, in fact, hes tenante on a concessgiocon basis or has
merchandise on consignment fould rendex the attaching
creditor liable for wrongful attachment o the consignors
or the concession tenants, In both of those cases, the
requirements of sub-paragraph 1 of Section 490.010 "d°
would not be present in that the property levied upon need
not be registered anywhere.

In order to defeat a levy, debtors often will create
fictitious transfers and cauze fictitious third party
claims to be filed., Under the present law, the validity

of those claims can be determined in an orderly fashion.
"Under the new law, any attempt to determine the validity of
the claims will subject the levying creditor to substantial
liability for wrongful attachment.
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Mr. John H. Dekouviliy -

.}

Jenuary 7, 1975

Subdivision "é" of 4%9¢.010 should be amendsd to provide that
there is not a wrongful attachmect provided cny af the elements
sat forth in Sub-parayrapna 1. 2. amé 1 are present, as opposed
to all of the eloments. Thers shoold fvether be provision to
protect the aoocd ﬂ“;tu lew against Lroperty in which there is

no registered or regorded ownership.

A further example of the proclems raised by 490,010 ig the
widespread prectice in compercia’ énierpriees of lsasing equip-
ment. Unless the lease iz a secugity deviee, there need be

no filing or other registration disclosing the existence of

the lease. It would be my estimate that in over 75% of the
business levies, there is at least an IBM typewritter, an NCR
cash register, or some other item of equipment which is the
subject of an unrecorded leass. The new law will make almost
avery attaching creditor subiect tou an action for wrongful
attachment,

I would be please& to discuss this mat 3r further with you.

HLC/bh
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STUDY 63.30 - VIEW BY TRIER OF FACT IN CIVIL CASE

The Commission considered the comments and .proposed amendments Buggested
by the Committee on Administration of Justice of the State Bar, a copy of
which is attached hereto. The Commiesion made the following decisions:

Section 632. The Commission approved the change in Section 632 sugegested

by CAJ. The first sentence of the paragreph the Commission Proposes to be
added to Section 632 should read:

Where findings are required and a finding is supported priEarily
in whole or in part by evidence obtained at s view as provided in Sec-
tion 51, the court shall so state in its findings and shall also state
its observations at the view supporting such findings.

Consistent with this change, the first and last sentences of the Comment to
Section 632 should be changed by substituting the words "in whole or in part”
for the word "primarily."

Section 651. The Commission approved CAJ's suggestions that subdivision

(b) of Section 651 should not require the judge and court personnel to travel to
the view in 2 body and that the language concerning explanations of the view

or other testimony of witnesses should be deleted. The Commission reaffirmed
its decision to specifically provide by statute that the judge must always
attend the view. However, the Commission decided that the manner of proceeding
to the view in both Jury and court trials should be left to the discretion of
the judge. To implement these decisions, subdivision (b) of Section 651 should
read as follows:

(v) on such occasion, the entire court, including the Judge, jury,
if any, court reporter, if any, and any necessary officers, shall pro-
ceed 28 & bedy to the place, property, object, demonstration, or experi=-
ment to be viewed. The court shall be in sessgion throughout the view and
while geing %0 qud returning frem ithe wiew, At the view, the court mey
permit ewpianstions eof the view aw ether tesiimeny ef witmesses and BEY
permit eunmination teastimony of she witnesses by esursei, The proceed-

ings at the view shall be recorded to the same extent as the proceedings
in the courtroom.
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The Comment to Section 651 should state that it is anticipated that the Jury
will ordinarily go to and return from the view in a body under the charge of
an officer but that in the court's discretion the jury may be permitited to
assemble at the view and leave separately. The Comment should also make
clear that the word "testimony" in the third sentence of subdivision (b)
includes explanations of the viey by witnesses in the manner of showers under
former law and examlnation of witnesses by counsel, subject to the control of

the judge.

The following is the text of the revised Comments:

Code of Civil Procedure § 632

Comment. Section 632 is amended to require the court to state in
its announcement of intended decision or in its findings, if findings
are requested, which findings are based in whole or in part on evidence
obtained at a view pursuant to Section 65!. In addition, the court must
state its observations at the view which support the indicated findings.
This provision changes the rule as stated in Cates ¥. McKinnon, 18
Cal.2d 179, 114 P.2d 576 (1941), that an appellate court will assume
that the evidence acquired at a view by the trial judge is sufficient to
sustain tine findings. See also South Santa Clara Valley Water Cons.
Dist. v. Johnson, 231 Cal. App.2d 383, 41 Cal. Rptr. 846 (1964); Stegner
v, Bahr & Ledoyen, Inc., 126 Cal. App.2d 220, 272 P.2d 106 (1954):
Orchard v. Cecil F. White Ranches, Inc., 97 Cal. App.2d 35, 217 P.2d 143
{1950); Estate of Sullivan, 86 Cal. App.2d 890, 195 P.2d 894 {1948);
Chatterton v. Boone, 81 Cal. App.2d 943, 185 P.2d 610 (1947). 1If the
court does not state that a finding 1is supported in whole or in part by
evidence obtained at a view and also state the obgservations supporting
the finding, the finding will not be sustained by the appellate court in
the absence of substantial evidence in the record to support it.

Code of Clvil Procedure © 351

Comment. Section 651 provides a procedure whereby the trier of
fact~-whether judge or Jjury--may leave the courtroom to receive evidence.
Former Section 610 provided only for a view by a jury. Views by a judge
were governed by case law, See, e.g., Gates V. HcKinnon, 18 Cal.2d 179,
114 P.2d 576 (1941); noble v. Kertz & Sons Feed & Fuel Co., 72 Cal.
App.2d 153, 164 P.2d 257 (1945). VUhere a view is ordered, or is con-
ducted, in violation of this section, the view is not independent evi-
dence sufficient to support a finding.

et
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Subdivision (a) provides the standard for determining whether the
trier of fact should view evidence outside the courtraoom. The court has
discretion whether to order a view, In making the determination, the
court should weigh the need for the view agalnst such considerations as
whether the view would necessitate undue consumption of time or create a
danger of misleading the trier of fact because of changed conditions.
The nature of evidence which may be viewed outside the courtroom has
been expanded to include objects, demonstrations, and experiments,
Former Section 610 provided only for a "view of the property which is
the subject of litigation, or of the place in which any material fact
cccurred.” The courts have held, however, that they have inherent
authority to order a view of other forms of evidence. See, e,p., Newnman
¥. Los Angeles Transit Lines, 120 Cal. App.2d 685, 262 P.2d 95 (1953)
{operation of streetcar door).

Under former law, in a court-tried cagse, all the parties had to
consent to a view by the judge in order for the information there ob-
tained to be considered independent evidence. See Noble ¥. Kertz & Sons
Feed & Fuel Co., supra. The requirement of consent by all the parties
has not been continued. It should be noted, further, that the court is
not required to follow the procedure of Section 651 where it is proper
to take judicial notice of facts obtaimable at a view. See Evid. Code
§§ 450-460 (procedure where Judicial notice is to be taken).

Subdivision (b) makes clear that the view by the trier of fact is a
seseion of court, essentially the same as a session inside the court-
Toom. Hence, subdivision (b) requires the presence of the judge, jury
(if any), and any necessary court officials, fncluding the court re-
porter (if proceedings inside the courtroom are belng recorded). It is
anticipated that ordinarily the jury will go to and return from the view
in a body under the charge of an officer. However, this is a matter
left to the court's discretion, and the court way direct that the jury
be permitted to assemble at the view and leave separately. The third
sentence of subdivision (b) makes clear that the judge has discretion to
permit the testimony of witnesses and examination of witnesses by coun~
sel while the court is in session outside the courtroom. See also Evid.
Code § 765 (court control over interrogation). Thus, where appropriate,
the court should provide the parties with the opportunity to examine
witnesses (direct and cross-examination) at the view and to note crucial
aspects of the view for the record. Yet there may be occasions whera it
will be inconvenient or unnecessary to permlt testimony outside the
courtroom. TFermer Section 610 allowed only the person appointed by the
court to speak to the jurors and made no provision for the presence of
witnesses or counsel for the parties. The decisions concerning a view
by the judge admonish, however, that counsel for the parties should be
pPresent. See Noble V. Kertz & Sons Feed & Fuel Co., supra. The power
of the judge to control the proceedings remains intact while the court
i1s 1In seesion outside the courtroom. See Code Civ. Proc. § 128 (general
authority of court to control proceedings). Hence, for example, the
court may appoint a person to show the premises to the trier of fact and
may allow or refuse to allow the Jurors to question witnesses at the
view (see Lvid. Code § 765). As to when in a court-tried case the
observation of the judge at the view must be made a part of the record,
see Sectlon 632 of the Code of Civil Procedure.

-23-
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Cad*s prowsssd chanpes in the Kecommandation Zelating o Yiew by Urier of
Fact in Uivii Czse.

AGENDA 29.9 - JURY VIFWS
(G(‘ﬂ 1115. Z?YITTI{}[ %)

ACTION TAKEN: Recommend approval of LRC proposal to repeal CCP €10,
amend CCP £32 1f the words "in whole or in part' are substituted for
"primarily"” in the first Line of the added parvagraph {1 dissent)} and
recommnend approval of new CCP 651 if subdivision (b)Y thereof is
amended in tue following respects: 1) the first sentence to read
"On such cccasion, the jury, if any, shall be conducted in & body,
under the charge of an officer, to the nlace, property, object, demon-
stration or experiment to be viewed.' (L digsent) and 2) the third
gsentence to read "At the view, the court may permit examination of
witnesses." It is also recommended that the Commission include in
its comment a statement to the effect that the language of the third
sentence is not intended to prohibit attorneys from speaking., (One
dissent)

DISCUSSION: As to the LRC proposed amendment to CCP 632, it was the

general feeling that the first sentence of the added paragraph created
ambiguity (see North Minutes 11/7/74). However, a motion was adopted
approving the proposed amendwment if the first sentence of the paragraph
to be added is changed to read as set forth above. As to proposed

new section 651, general approval was expressed. However, certain
language of subdivision (b) of 651 is believed to be unnecessary or
redundant. Specifically, as to the first sentence of subdivision (b),
it was the consensus that in court trials there is no need for the
judge and court personnel to travel in a bedy, but that in jury trials,
jurors should be required to proceed together to the view under the
supervision of a court officer. A motion then carried to recommend

" approval of LRC proposed new section 651 if the first sentence of

subdivision (b) is amended as set forth above (1 dissent}. The member
in dissent believes that allowing jurors to proceed to the scene other
than in a supervised body will create no more opportunity for undue
influence or improper discussion of the case than already exists.

With regard to the third sentence of subdivision (b} of 651, it was
agreed that approval of the LRC proposal should also be conditioned

on amendment of said sentence, as set forth above, since In large

part it appears to be redundant or unnecessary, e.g., testimony would
encompass "'explanations of the view", and presumably counsel would
examine the witnesses. While there was no dissent as to this change,
there was some concern that the sentence might be read to prohibit
counsel from speaking other than as witnesses, and it was agreed to
recommend that the Commission state in its official explanatory comment
that no restriction on the right of counsel to speak as they ordinarily
would during trial is intended.
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Bill portion of Recommendation Relating to Viaw by Trier of Faet in Civil Case

( showing changes proposed by Committes on Administration of Justice)

Joe Commission’s recommendation would be effecruated by enactiwnt

of tlie following measure:

fa act ro amend Sectlon 532 of, to add Article 1.5 (commencing with Sec-

ik s o r——r— b

tion 610 of, the Code of Civil Procedure, relating to viows by

triers of fact.

The people of the State of California do enact as follows:

Section I. Section 610 of the. Code of Civil Procedure is repealed.
€40+ hens; $n the opinton of the Goure; 4+ te preper for the
jury to have a view of the properey which te the sabjeer of itedga-
tion: s of the piace &n whieh any materéai face oceurred; 4t may
erder them te be conduetedy 4n & bodyy under the chaege of an officer;
eQ the pleacey whieh ehaitl be shewn ¢o then by seme person appeinted
by the Goure for shat purposer While the futy are thuo absenty ne
persony other than the persen se appointed; shaid apesh to them on

sny sabject eomneceted wich the deiadr

Comment. See the Comment to Section 651,
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Sec, 2. Svction #32 of the Cade of Civil Frocedure is amended to
redg:!

632, 1. In superior courts and wmuniclpal! courts, upon the trisl of
@ question of fact by the court, written findings of fact and conclusions
of law shall pot be required, except as herein provided.

In superlor courts, upon such triél, the court shall announce its
intended decision. Within the time aézer such announcement perumitted by
rules of the Judicial Council, any party appearing at the trial may
request findings. Unless findings are requested, the court shall not be
required to make written findings and conclusions.

In municipal courts, findings and conclusions shall be deemed
wailved unless expressly requested by one or more of the parties at the
time of the triai; provided, that the court shall not be required to
make any written findings and conclusions in any case in which the
amount of the demand, exclusive of interest and costa, ot the value of
the property in controversy, does not exceed one thousand dollars {$1,000).

In any such trial ian the superior or municipal court, findings and
;oncluaions w3y ve walved by consent in writing filed with the clerk or
judge, or by oral consent in open éourt. entered in the minutes, and
shall be deemad waived by a party by failure to appear at the trial,

Where findings are required, they shali fairly disclose the court's

—

determination of all issues of fact in the case. <i;£:lﬁfb&5 or in +.
Where findings are required and a finding is sgppartedj?g*mnr*iy by

evidence obtained at a vieu a8 provided in Section 651, the court shall S

"B0 state 1o its findings and shall also state its observations at the

view supporting such findings. The statements required by this Eﬂragcﬂﬁ

are not required to be stated in the findings where the court includes

such statements In its anpouncement of intended decision.

ey
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Ihe procedure [or requesting, preparing, and filiup written (igd-
1nps end conclusions and the written judgoent of the court shall be in
accordance with rules adopted by the Judiclal Council. Judgmeat shali
be entered a6 provided in Section 664,

2, In justice courts, upon ?tial by the court, no written findings
af tact and conclusicms shall be required in any case, and judgment

shall be entered ass provided in Section 664,

Lomment. Section 632 is amwended to require the court te state im
its announcement of intended decision or in its findinga, Lf any are
requested, which findings are based prisarily on evidapce obtailned at a
view pursuant to Section 651. In addition, the court must state fta
observationa at the view which support the indicated findinge. This
provision changes the rule as stated in Gates v. McKionon, 18 Cal.2d
179, 114 P.2d 576 (i941), that an appellate court must assume that the

evidence acquired at & view by the trial judge 18 sufficient to sustain
the findinga. See also South Sants Claze Valley Water Coms. Dist. v.
Johoson, 23! Cal. App. 388, 41 Cal. Rptr. 846 (1964); Stegner v. Bahr &
Ledoyen, Inc., 126 Cal. App.2d 220, 272 P.2d 106 (1954); Orchard v.
Ceci]l F. White Ranches, Inc., 97 Cal, App.2d 35, 217 P.2d 143 (1950):
Estate of Sullfvah, B6 Cel. App.2d 890, 195 P.2d B94 (i948); Chatterton
v. Boone, 8! Cal. App.2d 343, 185 P.2d ?jE.EEsz);, Ef EEﬁ_caur: does

not state that a finding is prieecily supporte#i?y evidence obtained at
a8 view and alec state the observations supporting the finding, such &

finding will not be sustaived by the appellate court in the absence of

sufficient evidence in the record.
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9

e 3. artdelde 1.9 (comnencing witn Section 651) ks added to

thapter 7 oof lictle ¥ of Tare 2 of the Lede of Civil Frocedure, te read.

Article 1.5. Yiew by Trier of ract

191, {u) On 1its own worion or on the motion of a party, where the
court finds that such a view would be proper and would aid the trier of
Fact in 1ts determination of the case, the ccurt may order a view of any
of rhe following:

(1) The property which is the subject of litigation.

(25 The place where any relevant event occurred.

(3) Any objéct, demonstration, or experiment, a view of which ig
relevant and admissible in evidence in the case and which cannot with
reasonable convenience be viewed In the courtroom.

(5) On such occasion, (she—sstire—coursy—tneiudteg] the Juires) jury,

if any,

wndtr the chavge of an officer

__shall be. C°“3°@§%?::> rotht, ch ear
eoi!l?ﬁ“i ody/to the place, property, object, demonstratfon, or experie

ment to be viewed. The court shall be in session throughout the view

and while going to and returning from the view. At the view, the court

zay pernit(Enpiunstionl~oi—ehe—v%eu~an—o&h¢¢—eoaei-nayhfﬁ—w*tneoceomand
wmay-posmtt) exanination of Mﬂtmsneaw The proceedings at

the view shall beerecorded to the same extent as the proceedings in the

courtroom.

Comunent , Seétion 651 provides a procedure whereby the trier of
faet-~whether judge or jury--may leave the courtroom to recefve evi-
dence. Former Section 610 provided only for a view by a Jury. Views by
a judpe were poverned by case law. See, e.g., Cates v. licKignog, 18
Cal.2d 179, 114 P.2d 576 (1941); ,loble v. Kertz & Sons Feed L Fuel Co.,

-
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JLCal. App.2d 153, lo4 .24 257 (1945). ihere a view 1s ordered or
congductud in violation of tiils section, the view i3 not independent
evidence sufficient to support a finding.

Subdivisleon {a} provides the standard for determining whether the
trier of fact should view evidence outside the courtroom. The court has
discretion whether to order a view. In waking the determination, the
court should weigh the need for the view apainst such considerations as
whether the view would necessitate undug consuwption of time or create a
danger of misleadinp the trier of fact because of changed condltions.
The nature of evidence which may be viewed outside the courtroom has
been expanded to include oblects, demonstrations, and experipents.
Former Scction 610 provided only for a "view of the property which is
the subject ?f 153??}1 . or4of thﬁ‘?ia:w.n wh Cﬁ.; ﬁaterial fact
occurred.” Wdinherent authority to
order a8 view of other forms of evidence. See, e.p., Wewman v. lLos
Angeles Transit Lines, 120 Cal. App.2d 685, 262 ¥.2d 95 (1953)(operation

of streetcar door).

Under former law, in a court~tried case, all cthe parties had to
consent to a view by the judge in order for the information there ob-
tained to be considered independent evidence. 5See Noble v. Kertz & Sons
Feed 5 Fuel Co., supra. The requirement of cousent by all the parties
has not been continued. Of course, the judge 18 not required to follow
the procedure of Section 651 where it 1is proper to take judicial notice
of facts obtainable at a view. See Evid. Code §§ 450-460 (procedure
where judicial notice is to be taken).

Subdivision (b) makes clear cthat the view by the trier of fact is a

session of court, essentlally the same as a session inside the court-

room. Hence, subdivision (b) requirea the presence of the judge, jJury
{1f any), and any necessary court officials, including the court reporter
{1f proceedings inside the courtroom are being recorded). The third
sentence of subdivigsion (b) makes clear that the judge has discretion to
limit the testimony of witnesses and examination by counsel whille the
court is in session outside the courtroom. See also Evid: Code § 765
fcourt control over interrogation}. Thuas, where appropriate, the court
should provide the parties with the opportunity to JW examine wit-

nesses {direct and cross-examination) at the view and to note crucial

-11-
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afpects ot the view for the record. Yet there may be occasions where it
will bue inconvenfent or vanecessary to do so outside the courtroow.
Former Section 610 allowed only tie person appointed by the court to
speak to the jurors and wade no provisiou for the presence of witnesses
or counsel for the parties. The decisions concerning o view by the
Judpe adwonish, however, thar counsel for the parties should be przsent,

Sce soble v, Kerkz A Sora Feed & Fuel Co., supra. The power of the

judge to contrel the proceedings remains intact while the court is in
session outside the courtroom. See Code Clv, Proc. § 128 (geseral
authority of court to control proceedinge). lience, for example, the
court may appoint a person to”shaw the premiaea to the trier of fact and
may allow or refuse to allow tiie jurors te question witnesses at the
view .(see Evid. Code § 765). As to when in a court-tried case the
observation of the judge at the view must be made a part of the record,
See Sectlon 632 of the Code of Civil Procedure.
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STUDY 63.40 - ASSEMBLY BILL 73 (GOOD CAUSE LXCEPTION
T0 TRHE PHYSICIAN-PATIEJT PRIVILEGE)

The Commission considered a report from the Executive Secretary
concerning Assembly Bill 73 which was introduced to effectuate the
Commission's recommendation relating to the good cause exception to the
physlcian-patient privilege. The Executive Secretary reported that the
State Bar supported the bill in substance but had suggested some lan-
guage changes. He also reported that the Assembly Judiciary Committee
had heard the bfll and some members of the Committee had expressed the
view that the bill created too broad an exception to the physician-
patient privilege. The Committee has suggested to Assemblyman ilcAlister
that he consider amendments to the bill to narrow the proposed exception.

After discussion, the Commission revised Section 999 of the Evi-
dence Code to read as follows:

There 1s no privilege under this article as to a communication

relevant to an issue concerning the condition of the patient in a

Proceeding to recover damages on account of the conduct of the

patient whieh cemstitutes a erime if good cause for disclosure of
the communication is shown .

Changes in existing Section 999 asre shown by strikecut and under-
score. The Commission adopted the substance of the following Comment to
revised Section 999:

Comment, Section 999 is amended to provide an exception to
the physician-patient privilege where good cause is shown for the
disclosure of a relevant communication concerning the condition of
a patient in a proceeding to recover damages on account of the con-
duct of the patient. Section 999 permits the disclosure of con~
munications between patient and physician (see Section 992 broadly
defining communication) where a need for such evidence is shown
while at the same time protecting from disclosure the compunica-
tions of persons whose conduct is not invelved in the action for
damages,

Section 999 permits disclosure not omly in a case where the
patient is a party to the actlon but also in a case where a party's
liability is based on the conduct of the patient. An example of
the latter situation is a personal injury action brought against an
employer based on the negligent conduct of his employee who was
killed in the accident. On the other hand, the section does not
affect the privilege of nonparty patients in malpractice actions,
See, e.g., Marcus v. Superior Court, 18 Cal. App.3d 22, 95 Cal.

ol
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Rptr. 545 (13971). However, even in such malpractice actions, ic
sometimes may be possible to provide the necessary information
without violating the privilege. See Rudnick ¥. Superior Court, 1l
Cal.3d 924, 933 n.13, 523 P.2d 643, 650-651 n.13, 114 Cal. Rptr.
603, 610-611 n.13 (1974).

The requirement that pood cause be shown for the disclosure
permits the court to protect the defendant against a "fishing ex-
pedition” into his medical records. Compare Evid. Code & 995
(patient-litigant exception). It should be noted that the excep-
tion provided by Section 999, 1like the other exceptions in this
article, does not apply to the psychotherapist~patient privilege.
That privilepe is a separate and distinct privilege, and the excep-
tions to that privilege are much more narrowly drawn. See Evid,
Code §§ 1010-1028.

Formerly, Section 999 provided an exception only in a proceed-
ing to recover damages arising out of the criminal conduct of the
Patient. This "criminal conduct" exception has been eliminated as
unnecessary in view of the “good cause™ exception now provided by
Section 999. Moreover, the "criminal conduct" exception was burden-
some, difficult to administer, and 111 designed to achieve the
purpose of making needed evidence available, Sece Recommendation
Relating to Evidence Code Section 999--The "Criminal Conduct”

Exception to the Physician~Patient Privilege, 11 Cal. L. Revision
Comm'n Reports 1147 (1973).

w25
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STUDY 63.50 - ADMISSIBILITY OF COPIES OF BUSINESS RECORDS

The Commission considered Memorandum T5~2, the attached tentative recom-
mendation, the comments of the Committee on Administration of Justice of the
State Bar (attached to these Mimutes as Exhibit I), and a letter and memo-
randum from Michael E. Barber, Supervising Deputy District Attorney, County
of Sacramento, Californla, distributed at the meeting (attached to these
Minutes as Exhibit II)}. The following actions were taken:

(1) The staff was directed to draft proposed amendments to Penal Code
Section. 270 et seq. (eriminal liability for support) and Civil Code Section
2kl et seq. (eivil liabllity for support) which would allow admission into
evidence of coples of buslness records with regard to earnings of a pearty upon
the effidavit of the custodian of records. This would provide a special hear-
say exception in support matters similar to the provigion for wvaiver of the
privilege against disclosure of comminications between husband and wife (Penal
Code § 270e and Civil Code § 250}.

(2) Pursuant to the recommendation of the State Bar, the staff was
directed to:

(a) Add the words "or other hearing” after the word "trial" in several
places in the proposed statute.

(b) Provide for service of copies of the records of all parties rather
than merely "adverse parties" and allow all parties the opportunity to file
an affidavit requiring the testimony of the custodian to satisfy the require-
ments of Evidence Code Section 1271.

(3) The staff was directed to draft a provision which would permit the
court on ex parte motion in a case in which there are numerous parties or

voluminous records to authorize the deposit of records with the clerk for

~26-
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examination by the parties rather than sending copies to all parties. The
statute was to be amended to provide for notice of such court action in lien
of service of the copies of the records under Section 1562.5(c). The Comment
is to be smended to state that deposit would be made with the clerk only upon
speclal order and where sending coples would be burdensome because maltiple
parties or volumlnous records are involved.

(4) The staff was directed to study the time requirements for sending
copies of records and to determine whether the sfﬁtute should provide for an
eX parte order shortening time where good cause is shown.

(5) The Commission considered the guestion of whether the affidavit of
the custodian of records should either be filed with the court or served on
the offering party. Decision of the question of the affidavit was deferred

pending decision of other revisions of the statute.
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AGENDA 29.11 - ADMISSIBILITY OF BUSINESS RECORDS
(General Meeting L2713-14774)

ACTION TAKEN: Recommend approval of LRC proposal to amend Evid. C.
T561 and 1562 and add new Evid. C. 712 to exempt cupies of business
records from the hearsay rule if proposed Evid. C. 712 is amended
as follows: 1) insert the words "or cother hearing" after the word

"trial" at the two places it appears in subd. (¢); 2) strike the word

"adverse" from the second line of subd. (¢); 3) substitute the phrase
""No party has etc.'" for the phrase 'The adverse party has not etc."
in the first line of subd. (d) of 712, (No dissent. )

DISCUSSION: - This LRC proposal to provide a hearsay rule exemption

for copies of business records which meet the requirements for ex-
emption from the best evidence rule, on condition of prior notice

and transmittal of copies to ''each-adverse party', arises out of the
erroneous belief of some practitioners that compliance with the present
requirements of the best evidence rule (especially Evid. C. 1561 (a)(3))
also operates to satisfy the hearsay rule requirements under Evid. C.
1271, South on 11/4/74 recommended approval of the LRC proposal on
condition proposed 712 be amended by inserting "or other hearing"

after the word "trial" at the two places the latter appears in subd. (c)
of 712. 1In discussion, it was agreed that the South amendments were
appropriate and that the LRC proposal should be approved as so amended,
if further amended as set forth above to eiiminate problems of deter-
mining which parties are "adverse'.

-------------------- 4--------_—----;--------d--------a-_----—-----------
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COUNTY OF SACRAMENTO

DISTRICT ATTORNEY oumgr”imnlv
T e v oz

January 15, 1975

John H., DeMoully, Executive Secretary
California Law Revision Commission
Stanford School of Law

Stanford, California 94305

Re: Evidence Code Section 1560
Dear Mr. DeMoully

I have carefully reviewed your letter of_Jénuary 8, 1975, in
reference to amending Section 1560 of the Evidence Code,
Enﬁlosed is a memorandum from a member of my staff on this
subject.

As things now stand, it will be impossible for us to have a
staff member at your hearing on the 16th.' However, I think we
can live with your proposal in re Section 1562.5 of the Evidence
Code provided we are permitted to have a pre~trial hearing along
the lines of 1538.5 PC. Ms. Raffeto develops that point in
detail in her memorandum, o

There are two problems with the proposal as it now stands. The
first concerns the time limitations any pre-trial hearing must
take into consideration in reference to the Penal Code require-
ment that felony cases must be brought to trial within sixty
days after the filing of information and a misdemeanor within
thirty days if in custody and 45 days if not.. Ms, Raffeto
develog: this point in her memorandum, Secondly, we believe
that the financial penalties may well bejmeaningiess in terms
of harassing demands for the production of out-of-state wit-
nesses. This is because in criminal cases at least, travel
will be quite often publicly subsidized and, therefore, will
incur no personal loss should a financial penalty be existent
at the time of trial. .

In view of the fact that there 1s no pre-trial hearing, defense
counsel may very well complete production of the witnesses in
each case simplz to protect himself from a latter charge of
malpractice bg 1s client, Because of this, a pre-trial hearing
tha;iwill be binding on the trial court i{s the solution to this
problem, S . TS BTy .



IBIT II - STUDY 03.%0 Minutes ' :
:ﬁ:;;?ﬂi ’ ‘ January 16, 17, ard 18, 1975
January 15, 1975
Mr. John H. DeMoully

I might add one other observation; it is 8atill our position that
1560 Evidence Code, as written, does create an exception to the
hearsay rule., The first paragraph of Section 3 of Ms. Raffeto's
memorandum develops this point fully. The fact that at least
one other state, Texas, has taken this position without any
substantial appellate change tends to reinforxce this opinion,

We would prefer to continue to leave the burden of production of
the keepers of the records with the defense without exception.

One final point; in eriminal cases we have found that the courts
have required us to produce a completely new set of documents
under 1560 Evidence Code at the time of}trialrnotwithstanding

the fact that coples of these same documente have been previously
admitted at the pre-trial hearing, Incbrgoration of a provision
in Section 1560 Evidence Code et seq, will be most helpful.

Very truly yours

Michael E. Barber :
Supervising Deputy District Attorney

MEB:sc

Enclosure
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MEMORANDUM T
OFFICE OF DISTRICT ATTORNEY "
SACRAMENTO COUNTY
. DweJanuery 14, 1975

Ts .

1.

2,

"Michael E. Barber _' e e L

. ®m 1 farol Raffetto

. Swhiear: Proﬁbs@d'ﬁévision of Business Recorda Statute |

POSSIBILITY OF A COMMON-LAW PRE~TRIAL MOTION AND ORDER ON
ADMISSIBILITY OF BUSINESS RECORDS ON AFFIDAVIT

Pre~trial motions on the mdmimsibility of evidence can be

made in both eriminal and civil actions. Said;-Ta%atagai Vs

Superior Court (1967} 233 C.A.2d 257; Wit ornia

Procea 2nd Ed, pp 2695-96. The only statutorr au%ﬁority

ve or the motion at this peint ir the Judge's general

disoretionary power to admit or exclude avidence under

Evidence Oode 5ection 352; the few criminal cases I reed all

dealt with the suppression rather than the admission of evidence.
- Ron Tochterman said he made a successful pre-trial motion on

admission of evidence in an Aranda situation thres of four years

ago; the defendants were Roy Thornton and e Cardwell or Caldwell.

I'11 try to track down Ron's Points and Authorities if you think

it is worthwhile - we could uss such e motion, for example,

until the present law is changed or claririad.

The big problem with such a pre-trial motion is that it is not
binding on the trial court in either criminal or civil actions.

Saidi, supra; Peopls v. Beasley {1967) 250 C.A.2d 71, 77:
Witkin, supra} CCP Section 123{&)
SECTION 1538.5 AS A MODEL

P.C. Section 1538,.5(d) provides that once a 1538.5 motion 1a
granted, the evidence involved is not admissible at trial or

any other hearing unless the people take further action under

P.C. Sections 1238, 1466, or ths other Sections of 1538.5,

Sectians 1238 and lh deal with appeal from decisions of auperior
and inferior courts. Sectiona 1538.5(1), (i}, and (o} deal with
situations in which defendent or the psople can obtain an
additional haaring after the praliminary haaring or after a

gpecial procsdure o)
fgr writls grnﬁibi&ian. ¥,55;T
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MICHAEL E. BARBER f. P January 14, 1975

3,

question of admissibility is settled snd binding by the time of
trial. One exception is provided in Section 1538.5(j): if the
motion is granted at a special hearing =snd the People subsequently
come up with additional evidence on the motion, they have the

right to try to show the trial zourt that thern was good cause for
the fallure to present ihe new svidence at ths hearing, and that the

prior ruling thus should not be binding on the trial court,

Agsuming that the Cbmmission;won't accept our first two altebnatives,'
our intérpretation of Sections 1560 et seq, or a law modeled on

_the Texes statute - we could propose, & reworded version of the

Commission's proposed Section 1562,5 with an added paragraph
providing that after the adverss party £1les hisg written demanhd,
the court rule on the admissibility of the records based on the -
affidavits riled by both perties and that the ruling be binding at
triel, The problem I ses here is one of time - if we Filed our
notige 20 dayg before irial, the adverse party oould be required
to.£1le. his notice within five dayg, end the judge to rule within
five days after that, which would still give us ten days to get a
witness subpoenmed if the judge ruled sgainst us. However, we might

. well want to have time to respond to the defendant's affidavit if

we contest his contentions; a hearing eould be a possibility at
this point, and time becomes a real problem. One possible solution
is . a different .time schedule for civil and criminsl cases, perhaps
2 30-10-10 schedule with a provision for a hearing in civil bases
and. a more abbreviated 20-5-5 schedule with no hearing in criminsl
cases. I don't have time to work out all the ramifications now and
suggest that we point the time problem out to the Commission at
this time mnd tell them we're working on & proposal for a solution,

A possible rpdrarting of the proposed Section 1562.5 is attached.

DRAFT OF POINTS WE WANT IO MAKE 70 THE :COMMISSTON

As we have saild befors, we disagres withlyour_concluaion.that the
preﬁaizt Sections 1560etssq do not create an excoption to the hearsay
rﬁlpl--Our interpretation of Section ISGG-iQ supported both by case
law end by_;haﬂdevalopﬁent of and ratioﬁalé'beﬁihd,tharbﬁéinés;
record3d sxception. See People v. Bla , 267 ., 2d 598; and

Hitkin,_California'Evidence Section 588, In sddition, the

procddure set out in ssptignSISBOat seq becomes meaningless if it

dcehlnot‘breata & hearsay exception. It 1s¥ugga¢ss53rymif both

parties stipulate to the sdmission of the evidence, and worthless
: TSR i SRR IS

if they do nqt' R G R

ki
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MICHAEL E. BARBER -3- January 1, 1975

If you still feel that Sections 156086% seq must be mod;fiad to create
a valid hearsay axqeption, we would prefer to see a revision
(similar to the Texas statute) which would make 1t the responsibility

~ 0?— L POy "’_'.tlﬁe Ta‘c‘nﬁir-

-he,objécte& to.the-afridavit procedura. The moving party 8 burden L

should be met by his produetion of & sworn effidavit from the
custodian stating thet the requiremsents for thas business recorda
axeaption are satiafied. Raquiring the 'adverse party to asaume tha
burden at this point will, we feel, be ' the best way to eliminate
frivolous objections by the adverse pgrty and assure that he will
objJect to the affidavit procsdure only if he has some sound basis

for questioning tha-accuraej or tfusbwdrthiﬁess of the records.

If this idea 1s rejected, we would like to ses g provision added

to your proposed 85et1dn'1562.5 to prcﬁidg that the court make a

ruling on the admissibility of the recards prior to triel which

would ‘be binding on ﬁha trial court. The ruling couid be based on

the affidavits filed by both szides, allowing time for the moving

party to file & response to the ad?erse party's objection, or on a

hearing held after the adverss party files his written notice of _'

objection. The ruling will tell the parties exactly what the status

of the records will be at trial, and can be timed to allow the moving

party ample time to subpoena the cuatodian for trial 1if nscesaary.

A proposed draft of Section 1562.5 es applied to oivil cases ig

attached,

Along this line, we alsoc would iike to see included a provision that
‘ if businas- records are admitted into evidance at a preliminarr'haaring‘

ina ariminal nﬁ%x&&,ff‘%ﬁ w111 also be admiaiﬁfffﬁ?” i1 uriless
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the defendant files a motion objecting to their sdmission prior
to trial. ,
In considering your proposadVSaction 1562.5, we foresse several
- problem areas. One whieh.pafticularly.ooncernsus-is that while the
-procedura outlined is suitable for civil cases, 1t may be dirficult to
'““””"carry out within the tima limits a8t for bringing oriminal defendants -
to trial. Penal Code Section 1382. atatal that all defendants in. felony
cases must be brought to trial within sixtr (60) days after the
f1ling of the indictment or 1nformation. Misdemsanor defendants
must be brought to trial within thirtr (30) days or arraignmmnt ir
they are in custody, and rorty-rive {45) days if thay are not. The
time limits on misdampanors partieularly ‘concern us as most of
our complaints for violation of Penal Code Baction_270, fellure to
prﬁvide child support, are misdemeanors, and‘th;y require the
production of the defendant's aarninép_or payroll racords'fo
establish his ability to pgy support. Given our hbavy volume of
Section 270 cases and the amount of timp'raqﬁi;ad to investigate
and prepare aach-case, we kill not apﬁa&s pp ab;e to maet'tha time
framework set out in the proposad Sectian 1562.5. We feel a separate
| time schedule and prncadure will be necesaary in criminal actions, |
and are now working on the details of a separata proposal for a |

procedure in criminel actions,

. We ar® also concernsd with the possibi;ity orf frivolous abjectiona
and the apparent ease with which the adverse party may be able to
negate the proposed Section 1560 procedurs by aimply filing an
objaetion lﬂﬁ,¢f¥$ﬁﬁ@iﬁq L ‘i~'Jigf}}“
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Farticularly in criminal cases in which the Public Defender op
appointed counsel represent the defendant, finsencisel penalties
will be meaning%?ss a8 funds will simply be shifted from one county

agency to another. Such penaltias may axao be mesningless in cases

Ry A -.-1....."‘;"

involving private counsel, as ths impoaihg of sanctiona is

‘entirely discretionary with the judge, and he iz glven no eriteria

ror-doterminihg'whgt'"aubétanti§1_ggatification" for objection is,.
In ad&itiﬁﬁ;.ﬁrivata counséi ﬁny be motivated tb filelohjectian_in
all cases to prdteot themselves from poasible malpfhctice actions.
As we maﬁtionad above, we fesl a better solution is to shift to the
ldvarsq party the burden of auﬁpoqnaing-ths custodian i1f he feels .
there is a basis for objecting to the admissibility of the records,

CRita o -

Attachments

N
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PROPOSED SECTION 1562,.5 FOR CIVIL CASES

A. A copy of the buéiness records aubpoenaed purauant to subdivision

| (b) of Section 1560, and Section 15561 and Section 1562; is not made
inadmissible by the hearary rule when offered to prove an act,
condition, or ovent_recordad-if-th&—fullawing‘cunditioné are mot:
1. The party offering tha copy of tha bulinasa racords as evidence

T establishes both: T T .

(a) the affidavit accampanying the copy of the records - -- -
conteining the statements required by subdivision (a)
of Seotion 1561, and ‘ _ |

(b) the aubposna duces tecum served upon the e@stodian of
records or other qualified witneas for the prodﬁction
of the copy of recorda, the subgoena not containing the
clause set forth in Section 156l, requiring ﬁefsbn&l
attendance of the custodian or other qualified witness
and the produ&tiaﬁ of the original records,

and serves on each adverse party, not less than thirty (30) daya

 pr1or to the date of the triel a cqpy of the business records to
be offersd in evidance a&nd a notice that such eopx,ia & copy of
business recnrds.that have been subpoensed for trial in accordance
with-tha procedura authorizéd pursuant to subdivision (b) of

Sactiﬁn 1560,.9.11:1 Section 1561 and Sactiai 1562 of the Evidence

Code, and will bs introduced intc-avidence pursuant to

Section 1562.5 of the Evidence Code. - -

2. 'The adverse perty does not, within ten (10} days after being
served with the notice referred to in subdivision (1), serve

on the party saekin.g to irtroducs the record, both of the following:

(a) 8 writtﬁ&;f;gf” 458 6 div !
. and ﬁé) of Saction71271‘hikﬁi§§' | By Parg Sl i on el £ o



- 6 L] 0 ‘ mnutes Cy
EXHIBIT IT - STUDY 63.5 Janvary 16, 17, and 18, 1975

PROPOSED SECTION 1562.5 FOR CIVIL CASES PAGE - 2

admitted in evidenes, and
(b) an affidavit of the édvarse party stating that he hsas
good reason to heliavé that the busineas record served
on him does not satisfy the requiremant of subdivieion (4)

-.3cisegfacts_ppan

. which this beliaf is baaad._

ir the adverse - party files the written damand and affidavit referred — -
- to in subdivision (21 abova, tha party seeking the edmission of

the record in evidance ahall, within ten (10} days or receipt of
such demand, file with the adverss party and the trial court his
response to adverse party's contentiona. The court shall thenm rule
on the admissibiiitrhof the racorda'undsr-ths procedure set forth
in Section 1562.5, and such ruling,shali be binding on both parties
at trisl or any. other hearing. .Prior to his ruling, the court may
in its discretion requast additional arridavits or evidonce, or may
require a haaring on the admisaibility of the records under
Section 1562.5, ‘ '
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STUDY 63.60 - ADMISSIBILITY OF "TUPLICATES® IN EVIDENCE

The Commission considered Memorandum 75-11 and the attached Exhibits.
The Commission directed the staff to prepare a study and tentative recom-
mehdation for presentation at a future meeting on the gquestion whether s
rule similar to Rule 1003 of the Proposed Federal Rules of Evidence {pro-
viding for admission into evidence of duplicate originals) should be

adopted in California.

28



Minutes
Januwary 16, 17, and 18, 1975

STUDY 72 - LIQUIDATED DAMACES

The Commission considered Memorandum 75-4 and the attached revised draft
of the Recommendation Relating to Liquidated Damages, the First Supplement to
Memorandum 75-4, the written comments of Mr. Ronald Denitz (attached hereto),
and oral comments of Mr. Denitz, Mr. Brian Paddock of the Western Center on
Iaw and Proverty, and Professor William Warren. The Commission approved the
draft recommendation for printing subject to the changes indicated below and
suggested editorial revisions. Before the recommendation is sent to the
printer, a copy should be sent to the Commissioners for approval. The Commis-
sion made the following decisions:

Introduction to recommendstion. oOn vage 2, the first paragraph should be

revised to state that a party may desire to specify damages in the contract in
order to avoid the uncertainty, cost, and time consumption involved in proving
damages in a court action. The last two sentences of the paragraph should be
deleted. Other changes will have to be made to conform the introduction to the
changes in the statute.

Consumer contracts (Section 3319). The phrase,"the contract is for the

retail purchase by him of consumer goodé or consuger services," should be
added before the phrase "primarily for his personal, family, or household
purposes” in subdivision (b) of Section 3319 which shifts the burden to the
person seeking to enforce the liguidated damages provision upon a proper
showing. The original language was too broad since it would apparently
encompass all contracts for the sale of real property. The Comment to this
section should be revised to reflect this change.

Contracts for the sale of real property. A liquidated dameges provision

in a contract for the sale of a single family residential unit not exceeding

-29.
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the amount actually deposited by the buyer (in the form of cash or check,
including a postdated check) should be valid unless the buyer establishes
that it was unreasonable under the circumstances existing at the time the
contract was made. The Commission considered and rejected the following
proposals: provide that a liguidated damages provision is valid on contracts
for the sale of residential housing of a value of less that $40,000 or
$50,000 only where damages do not exceed 2 percent of the purchase price;
provide a similar 2 percent limit on lower cost housing, but allow enforce-
ment of liquidated damages provisions for amounts over 2 percent where the
seller shows such amount to be reasonable in light of the circumstances
existing at the time the contract was made; provide that liquidated damages
provisions in contracte for the sale of residential housing in the amount of
8 deposit actually made are automatically valid. The Cormission agreed that
the buyer of residential housing will expect that he will lose the deposit
actually made if he does not go through with the deal, but that the buyer
should have the opportunity to show that the amount actually deposited is
unreascnable in light of the circumstances existing at the time the contract
was made.

APPRUVED

Date

Chairman-

Bxecutive Secretary
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January 9, 1975

John H., DeMoully, Esq.

Executive Secretary

California Law Revision cOmmlssion
School of Law -

Stanford University

Stanford, California 94305

Re: Commission Recommendntion conaerning_;iguidated Damages

Dear John:
, With regard to Memorandum 75-4 ahd First Supplement to
(; Memorandum 75-4, 1 have carefully weighed the duggested revised

Section 3319 and 3320 against the hinderatices that might prevent
liquidated damages from being readily uaed as a means of minimiz-
ing the burden on the courts. .

Although I recognize the practical aifficulties which might
‘hinder passage of a ligquidated damages provision in the Legis~ -
lature, the placing of burden of proof on the seller in a
consumer contract matter (including purchases of residential
real property) would seem to deter rather than encourage the use
of liquidated damages clauses in contracts

We all wish to protect a consumet who is in a substantially
inferior bargaining position, but it is often possible that the
consumer is in an equal or greater bargaining position than the
seller in a consumer contract situatién. ‘Thent, too, a lessee of
real property {even commercial) might sometimes argue that the
lease was primarily Tor his Upersonal" purposes and thereby
attempt to shift the burden of proof to the type of lessor whom
the Commission might not wish to be burdened with task of proving
the reasonableness of the liguidated damages clause. :

cOnsequently, when I once again accept your hospitality at
the January 17, .1975 meeting of the Commission, I will urge that
the Commission shift the burden of prdof only when the party
(; , seeking to invalidate the provision establishes that he was in

+ S
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John H, DeMoully, Esq. January 9, 1975

a substantially inferior bargaining position at the time the
contract was made, To aid the Commissioners, enclosed as
Exhibit "A" hereto is a marked-up page 7 from Memorandum 75-4
showing the suggested modification. o

If the Commission desires to retain the concept that the
burden of proof should bé upon the seller ia ‘contracts for the
purchase of consumer goods Or consumer services, then it would
seem best to say so specifically rather than using the phrase
“nersonal, family or household purposes” out of the definitive
context of the Unruh Act. ~ = . o

Apart from the foregoing suggestion, I commend the Staff
on the clarity of the proposed Sections as well as the brevity
of draftsmanship. - _ ? , ‘

With best personal regards, T am f
_ CDrﬂiailf,

#ssistaﬁi.éenefal Counsel

RPD/svh
encl.




&

EXHIBIT I Miuutes
; : Jenuary 16, 17, and 18, 1975

civil Code § 3319 (addea)

See. 4.  Bection 3319 is edded to the Civil Code, to read:
3319. [a) Except as othervise proviﬂed by statote, a provision ina*

contract liquidating the domages for brcagh,qf the contract is valid enless

the party secking to invalidate the prow{%ion establishes that it was un-

yeasonable under the circumstances exisfihg at the time the contract was

r

madc.

{b) Where the party seeking to 1nva11date the provlsion establishes
that hes was in a substantially inferior bargaining po»ition at the time
the contract was made aunthab-bhe-eantraatmisapr1marixymfor~his~personal,

Eamlly“-cr-hausahoLdupurpese», the provzaion is 1nvalid unless the party
secking to enforrc the provision establlshes that it was reasonable under

thc circumstances existing at the time Lhe contract was madc.

" Coment, Bection 3319 provides that 8 11quiﬂated damages provision

in a contruct is valid if it is reasonable and places Lke burden of proor

generally nn the pereon sceking to invalidate the provision. It thos re-

flects a policy that favors the use of 1iquidat¢ﬂ_damages provisions, re-

:versing the restriétive poiicy-af formerfSections 1670 and 1671L. However,
| PN ELNBTCaEaErand: in éases where théiphrhies are in unequal bargaining
‘ positions, Section 3319 shifts the burden of proof to the party seeking 'to

s enforce ‘the liquidated damages provision.

Section 3319 limits the circumstances that may be taken into account

in the dcterminat1nn of reascnableness to those in exlstence Hat the time

Z‘Lgf the maklng'of the contract. Accordingly, the amuunt af damaggs actually
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Civil Code § 3319 (sdded)

Sec. 4. Section 3319 is added to the C;vil Code, to fead:

3319. (a) Except. as otherwise providad%by statute, a provision in a
contrect liguidating the daﬁﬁges.for breach.@f the contract is velid unless
the party seeking to invalidate tﬁe”pro"isdoﬁ establishes that it was un-
reascnable under the cifeumstances*existing *t the time Lhe contract was
made, |

{b) Where the party segkiné to invalidaﬁe the provision establishes

TN A AR T e g R e e
the contract was made or that the contract ii‘primafily'far his personal, ;
C family, or household purposes, the praviai_m is invnl;d unless the party

seeking to enforce the provision establishes ‘that it was reasonable under

the circumstances existing at the time the contract was made.

Comment.. Section 3319 provides that aéliquidated damages provision
in e contract is valid- if ﬂ: is masonﬁble and ﬁlac‘es t.t‘a ‘burden of proof
gene;ally on tﬁe person seeking to iﬁvglidat€ the provision. It thus re-
flects a poliéy that favors the use of liquidated damages prévisions, re-
versing the restrictive policy of former 8ee€ions 1670 and 1671. However,
in consumer cases and in ca#es where the'pafﬁiés‘are ih unegual bargaining
positions; Section 3319 shifts the burden oféproof to the parly seeking Lo
enforce the liquidated damages provision.

Section 3319 limits the circumstances that mey be taken. into account

(:i: in the determination of reasonableness to those in existence "at the time

of ihe making of the contract." Accordingly, ths amount of damages actually




